The Pinehurst Office Center
Suite 101

1400 North Woodward Avenue
Bloomfield Hills, MI 48304-2856

Telephone (810) 645-1483
Fax (810) 645-1568

JOHN W. ALLEN F+++ @
GUSTAF R. ANDREASEN
ROBIN W, ASHER O
WILLIAM G. ASIMAKIS, JR.
DANIEL L. BAKER

GERRY BARTLETT-McMAHON
ROBERT C. BECK
ANTCINETTE BEUCHE
STEPHEN D. BIGELCW » +
MARGARET E. BOWLES x
ERIC E. BREISACH

TAMMY L. BROWN

JOHN E. CARLSON O
PHILIP T. CARTER

JEFFREY P. CHALMERS
TODD D. CHAMBERLAIN
CHRISTOPHER A. CHEKAN
MICHAEL L. CHOJUNOWSKI

VIA FEDERAL EXPRESS

FCC MAIL ROOM

HowARD & HOWARD

ATTORNEYS
Established 1869

The Kalamazoo Building

Suite 400

107 West Michigan Avenue
Kalamazoo, MI 49007-3956

Telephone (616) 382-1483
Fax (616) 382-1568

KEVIN M. CHUDLER
CHRISTOPHER C. CINNAMON
WILLIAM J. CLEMENS ¥ O
DAVID C. COEY

KIM D. CROOKS

MICHAEL G. CRUSE
THOMAS R. CURRAN, JR.
CHRIS T. DANIKOLAS
WILLIAM A. DORNBOS
CHARLES E. DUNN

JON S. FALETTO *»
STEPHEN C. FERLMANN &
SALLY LEE FOLEY
CAROL A. FRIEND

DAVID J. GASKEY O
JAMES H. GEARY

ROGER M. GROVES
BRUCE R. GRUBB

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, D.C. 20554

Re:

The Phoenix Building

Suite 500

MICHELE L. HALLORAN
PATRICK D. HANES
ELLEN M. HARVATH
JOHN G. HAYWARD
JOSEPH B. HEMKER **
FREDERICK G. HOFFMAN «
WILLIAM H. HONAKER O
TIMOTHY J. HOWARD *
DIANA M. JAGIELLA &
ROBERT B. JOHNSTON
J. MICHAEL KEMP =
DANIEL N. KING ¥ ¥
JON H. KINGSEPP
STEVEN C. KOHL
TIMOTHY E. KRAEPEL
HOWARD A. LAX

PETER J. LIVINGSTON
JAMES E. LOZIER

222 Washington Square, North
Lansing, MI 48933-1817

Telephone (517) 485-1483
Fax (517) 485-1568

D. CRAIG MARTIN

PATRICK M. MCCARTHY
ROBERT F. MELONE * %
HAROLD W. MILTON, JR. 1
ROBERT D. MOLLHAGEN #*
C. DOUGLAS MORAN
LAWRENCE J. MURPHY # «
THEODORE W. OLDS O
SUSAN E. PADLEY

GARY A. PETERS =+ e
DORENE M. PRICE
ROSHUNDA PRICE-HARPER
JEFFREY G. RAPHELSON
BRAD A . RAYLE

BRIAN J. RENAUD

DAVID E. RIGGS

ROBERT C. ROSSELOT v#
BRAD S. RUTLEDGE

October 30, 1996

OCT 3 1 1996

RECEIVED

The Creve Coeur Building

Suite 200

321 Liberty Street
Peoria, IL 61602-1403

Telephone (309) 672-1483
Fax (309) 672-1568

LEONARD W. SACHS &
ROBERT L. SCHWARTZ
RAYMOND E. SCOTT U
JON E. SHACKELFORD =
JACQUELYN M. SHANNON %
JEFFREY G. SORENSON a
JON ROBERT STEIGER *
TODD M. STENERSON *
THOMAS J. TALLERICO %
GINA M. TORIELL!

SANDRA M. TRAICOFF +
DONALD F. TUCKER
PATRICK R. VAN TIFLIN
SHAMRA M. VANWAGONER
MELANIE MAYO WEST
JAMES C. WICKENS

MYRA L. WILLIS

JOHN E. YOUNG

MARLA G. ZWAS

First of America Plaza
Suite 2000
201 East Kennedy Boulevard
Tampa, FL 33602-5829

Telephone (813) 229-1483
Fax (813) 229-1568

WILLIAM G. HOWARD
{1846-19086)
HARRY C. HOWARD
(1871-1946)
WILLIAM J. HOWARD
{1904-1993}
JOHN C. HOWARD
(1911-1996)
ALL ATTORNEYS ADMITTED IN
MICHIGAN ONLY. EXCEPT AS INDICATED.
Y2 ALSO ADMITTED IN DISTRICT OF COLUMBIA
2k ALSO ADMITTED IN FLORIDA
* ALSO ADMITTED IN ILLINGIS
% ALSO ADMITTEL IN IND ANA
® ALSO ADMITTED IN IOWA
@ ALSC ADMITTED (N MINNESOTA
B ALSC ADMITTED IN MISSOUR
¥ ALSC ADMITTFL (N OHIO
£ ALSO ADMITTED IN PENNSYLVANIA
4+ ALSO ADMITTED ‘N TEXAS
& A0 ADMITTED IN VIRGINA
3 ALSO ADMITTED IN WEST VIRGINIA
X ONLY ADMITTED IN #LORIDA
A ONLY ADMITTED IN 1L INOIS

1 ADMITTED TO PRAGTICE BEFORE THE
PATENT AND TRADEMARK OFFICE

Reply to: Lansing
Direct Dial: (616) 382-9711

DOCKET FILE COP'Y ORIGINAL

Comments of The Small Cable Business Association; Response to the Initial
Regulatory Flexibility Analysis; CS Docket No. 95-178

Dear Mr. Caton:

Enclosed for filing in CS Docket No. 95-178 are the above-referenced documents. We
have enclosed the originals and eleven copies of each for distribution. We are also enclosing

one copy of each that we ask that you return to us in the enclosed envelope after they have been
file stamped "Received".

of Copies

No.
List ABCDE




Mr. William F. Caton
October 30, 1996
Page 2

If you have any questions or need additional information, please contact us.

Very truly yours,

HOWARD, & HOWARD

Enclosures

cc: Chairman Reed Hundt
Commissioner James H. Quello
Commissioner Rachelle B. Chong
Commissioner Susan Ness
Meredith Jones
John E. Logan
William Johnson
Tom Power
David D. Kinley
Eric E. Breisach

L326\CCC\SCBA\Caton.030

HOWARD & HOWARD
ATTORNEYS



FCC MAIL ROOM
0CT 3 1 19%

CEIVED

I, Ida Buntin, a secretary at the law firm of Howard & Howard Attomeysﬁ’.% , hereby
declare that the Comments of the Small Cable Business Association and the Response to the
Initial Regulatory Flexibility Act Analysis, CS Docket No. 95-178, were sent on the 30th day
of October, 1996 via Federal Express to:

CERTIFICATE OF SERVICE

Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, NW

Washington, D.C. 20554

and that in a second Federal Express envelope eight individual envelopes were sent, each
containing a copy of the above-referred to document and a copy of the October 30, 1996 letter

directed to Mr. Caton. The eight envelopes were addressed as follows:

Ms. Meredith Jones

Chief

Cable Services Bureau

Federal Communications Commission
1919 M Street NW

Washington DC 20554

Mr. John E. Logan

Acting Deputy Chief

Cable Services Bureau

Federal Communications Commission
1919 M Street NW

Washington DC 20554

Mr. William Johnson

Deputy Chief

Cable Services Bureau

Federal Communications Commission
1919 M Street NW

Washington DC 20554

Chairman Reed Hundt

c/o Ms. Jackie Charney

Cable Services Bureau

Federal Communications Commission
1919 M Strect NW

Washington DC 20554

Dated: October 30, 1996

cec\scba\certificate.030

Commissioner James Quello

c/o Mr. Jim Coltharp

Cable Services Bureau

Federal Communications Commission
1919 M Street NW

Washington DC 20554

Commissioner Rachelle Chong

c/o Suzanne Toller

Cable Services Bureau

Federal Communications Commission
1919 M Street NW

Washington DC 20554

Commissioner Susan Ness

c/o Karen Gulick

Cable Services Bureau

Federal Communications Commission
1919 M Street NW

Washington DC 20554

Thomas Power

Cable Services Bureau ‘
Federal Communications Commission
1919 M Street NW

Washington DC 20554

B P,

Ida Buntin (.



Before th
FEDERAL CONMUNI(gZTI:)NS COMMISSION FCC MA”— ROOM
Washington, D.C. 20554 0CT 3 1 1996

RECEIVED

In the Matter of

Definition of Markets for Purposes of the
Cable Television Mandatory Television
Broadcast Signal Carriage Rules

CC Docket No. 95-178

Implementation of Section 301(d) of the
Telecommunications Act of 1996

THE SMALL CABLE BUSINESS ASSOCIATION

RESPONSE TO INITIAL REGULATORY FLEXIBILITY ACT ANALYSIS

Christopher C. Cinnamon
Eric E. Breisach
Kim D. Crooks

HOWARD & HOWARD ATTORNEYS, P.C.
The Phoenix Building, Suite 500

222 Washington Square, North

Lansing, Michigan 48933-1817

(517) 485-1483

Attorneys for the

Small Cable Business Association
Dated: October 30, 1996



regulatory burdens on small cable. SCBA first proposes rules that allow qualified small cable
systems to opt out of the change in market definitions for the 1999 election. This will allow
certain small cable systems an additional three years to prepare for the impact of market
redefinition. In the alternative, SCBA suggests transition rules that will protect existing
programming and shift certain costs associated with market redefinition to the entities that benefit
from those costs.

The Commission’s IRFA and Further Notice correctly recognize that market redefinition
will have particular impact on small entities, including small cable systems. The Commission
has adopted regulatory relief in other dockets specifically directed at small cable:

We acknowledge that a large number of smaller cable operators face difficult

challenges in attempting simultaneously to provide good service to subscribers,

to charge reasonable rates, to upgrade networks, and to prepare for potential

competition. Since passage of the 1992 Cable Act, the Commission has worked

continuously with the small cable industry to learn more about their legitimate
business needs and how our rate regulations might better enable them to provide

good service to subscribers while charging reasonable rates.?

The Commission should continue to recognize the unique impact upon small cable of
wholesale regulatory changes. SCBA has proposed in its comments alternative transition rules
which allow small cable to better survive the impact of market redefinition.

SCBA requests that the Commission both thoroughly consider the impact upon small

cable of market redefinition and issue a comprehensive Final Regulatory Flexibility Analysis in

connection with the Further Notice.

2 Sixth Report and Order and Eleventh Order on Reconsideration, MM Docket Nos. 92-266
and 93-215 (released June 5, 1995) at  25.



THE SMALL CABLE BUSINESS ASSOCIATION

RESPONSE TO INITIAL REGULATORY FLEXIBILITY ACT ANALYSIS

The Small Cable Business Association ("SCBA"), through counsel, responds to the Initial
Regulatory Flexibility Act Analysis in the Report and Order and Further Notice of Proposed
Rulemaking, 11 FCC Red 6201 (released May 24, 1996) ("Market Definition Order" and
"Further Notice"). SCBA has filed separate comments that detail the significant impact of the
market redefinition rules on small cable companies. SCBA’s comments show the
disproportionate administrative burdens and costs imposed on small cable arising from the
transition to DMAs. At the Commission’s invitation, SCBA has proposed transition rules to
ameliorate the disproportionate adverse impact of market redefinition on small cable.

SCBA supports the Commission’s stated objective to "ease the transition" and "minimize
problems” that will result from changing market designations.! The Commission’s IRFA
analysis raises concerns regarding the impact of market redefinition on certain small cable
systems. The Commission’s IRFA understates the probable impact. The change in market
definitions will adversely impact small cable. SCBA’s comments in response to the Further
Notice provide concrete examples of the impact of market redefinition on small cable and
detailed cost analyses.

The Commission’s objective of a smooth transition from a market definition based on
ADIs to one based on DMAS can be accomplished with respect to small cable by creating special

transition rules. SCBA has submitted small cable transition rules that will help minimize the

! Further Notice, { 58.
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SUMMARY

The Small Cable Business Association ("SCBA") files these comments in response to the
Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd 6201 (released May
24, 1996). In these Comments, SCBA identifies specific and substantial cost elements with
which small cable operators must contend when must-carry obligations change. These

mments f I il ition rul t will help amelio e rden costs.

SCBA identifies several examples of markets where, absent transition rules, small cable
systems will face wholesale changes in must-carry obligations. Examples show that the shift
from DMAs to ADIs will require certain small cable systems to carry six, eight or even ten new
must-carry stations. These systems face intense operational disruption and disproportionately
high per subscriber compliance costs.

These Comments provide data showing that compliance costs of a single additional must-
carry due to market redefinition can cost a 2000 subscriber system over $6500. In cases where
wholesale changes in must-carry obligations result in eight new must-carry stations, compliance
costs will exceed $50,000 in 1999. The aggregate impact on small cable will exceed millions.

To minimize these disproportionate burdens and costs, SCBA proposes two sets of
transitional rules. One would allow qualifying small cable systems to opt out of market
redefinition in 1999. The second set of rules would limit must-carry rights based on market
redefinition to cases where the carriage obligation would not disrupt existing programming and

where the commercial broadcast station would indemnify the operator for certain compliance

costs.

ii



Transitional rules will minimize the regulatory burdens and costs on small cable systems.
With the assistance of such rules, small cable operators will be able to devote scarce resources
to system upgrades and service improvements, investments that are essential to survival in the

increasingly competitive video and telecommunications markets.

iii
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)
Implementation of Section 301(d) of the )
Telecommunications Act of 1996 )

COMMENTS
OF

THE SMALL CABLE BUSINESS ASSOCIATION

L INTRODUCTION
The Small Cable Business Association ("SCBA") files these comments in response to the
Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Red 6201 (released May

24, 1996) ("Market Definition Order" and "Further Notice"). SCBA supports the Commissions

efforts i

transition to Nielsen Designated Market Areas ("DMAs"). Continuing the use of Arbitron Areas
of Dominant Influence (" ADIs") for the 1996 election period will permit small cable systems and
their customers to plan for the transition to DMAs. SCBA also supports the Commission’s
consideration of the disproportionate impact and high per subscriber cost that the shift to DMAs

will impose on small cable.! In these Comments, SCBA identifies specific and substantial cost

Market Definition Order at §4 50 and 58.
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elements with which small cable operators must contend when must-carry obligations change.
Th mmen h il ition rul will hel 1i rden
SCBA submits a separate Response to the Initial Regulatory Flexibility Analysis.
SCBA is uniquely qualified to inform the Commission on the impact of the proposed
rules on small cable. With over 345 members, SCBA has grown into a national voice for the
interests of small cable. Over one-half of SCBA members operate systems serving fewer than
1,000 subscribers. Many of SCBA’s members have benefitted from the long-awaited rate relief

in the Small System Order’ and from the greater deregulation under Section 301(c) of the 1996

Telecommunications Act. Still, cost pressures and increasing competition, particularly from
DBS providers, continue to squeeze small operators. Small cable is particular vulnerable to cost

pressures relating to programming, including the cost of must-carry compliance.

II. THECOMMISSION SHOULD ESTABLISH TRANSITION RULES TO MINIMIZE

THE DISPROPORTIONATE IMPACT ON SMALL CABLE OF THE SHIFT TO
DMAs.

A. The transition to DMAs will impose disparate administrative burdens and
costs on small cable operators and their subscribers.

The transition to DMA'’s will change many current market boundaries. The Commission
observed that over half of the 211 DMAs will change at least one county from ADI defined

markets.> Nearly all of these changes will occur in fringe areas between contiguous markets,

areas most often served by small cable. More populated areas, typically served by larger

2Sixth Report and Order and Eleventh Order on Reconsideration, MM Docket Nos. 92-266
and 93-215, FCC 95-196 (released June 5, 1995) ("Small System Order").

3Market Definition Order at { 18.



operators, will experience few changes. Consequently, th rden mark

redefinition will fall dispr ionately on small cabl i ribers.

B. Many small systems will experience fundamental changes in signal carriage
obligations.

The following examples demonstrate the consequences for many small cable systems of
the shift to DMA-based market definitions.

1. Keya Baha County and Boyd County, Nebraska.

Located in north central Nebraska, Keya Baha County and Boyd County border the South
Dakota state line. Arbitron assigned the two rural counties to the Sioux Falls ADL.* At least
four small cable systems serve the two counties.’ Five commercial broadcast stations currently
have must-carry rights in the two counties.®

The two counties fall within the Lincoln & Hastings-Kearney Plus DMA.” Without

transition relief, must-carry rules could require the small systems serving Keny Baha County and
County to add six commercial broadcast sign lel to market redefinition,®

41991-1992 Television ADI Market Guide.

5Cable and Station Coverage Atlas, Warren Publishing Co. (1996) ("1996 Atlas"), p. 482,
484. In these Comments, SCBA uses "small cable system" to describe a system that meets the
system and company size limits established in the Small System Order.

These stations include: KDLT, NBC, Mitchell; KELO, CBS, Sioux Falls; KTTM, Fox,

Huron; KSFY, ABC, Sioux Falls; KTTW, Fox, Sioux Falls. 1991-1992 Television ADI Market
Guide.

"Neilson Designated Market Areas 1996-1997.

®These stations include: KHAS, Hastings, NBC; KCAN, Albion, IND; KOLN, Lincoln,
CBS; KHGI, Kearney, ABC; KTVG, Grand Island, Fox, KGIN, Grand Island, CBS. Television
& Cable Factbook, Warren Publishing Co. (1996) ("1996 Factbook"), p. A-3.
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2, Cleburne County, Alabama.
Located in north central Alabama, Cleburne County borders the Georgia state line.
Arbitron assigned the county to the Birmingham, Alabama ADI.® The cable systems serving
the county include at least three small cable systems.'® Seven commercial broadcast stations
currently have must-carry rights in the county.!
Cleburne Counties falls within the Atlanta DMA.!? Without transition relief, must-carry
1 1d_requi m ms_serving Cleburne Coun d eight commerci
I ign, lel ket redefinition, '

3. Sanilac County, Michigan.

Sanilac County borders Lake Huron in the "thumb" area of Michigan. Arbitron assigned

the county to the Flint ADL."* Cable systems serving Sanilac County include at least two small

91991-1992 Television ADI Market Guide.
101996 Atlas, p. 361.

"These stations include: WBRC, Birmingham, ABC; WVTM, Birmingham, NBC; WTTO,
Birmingham, Fox; WBMG, Birmingham, CBS, WTJP, Gadsden, IND; WABM, Birmingham,
IND. 1991-1992 Television ADI Market Guide.

12Neilson Designated Market Areas 1996-1997.

BThese stations include: WSB, Atlanta, ABC; WAGA, Atlanta, CBS; WTLK, Rome, IND;
WNGM, Athens, IND; WATL, Atlanta, Fox; WGNX, Atlanta, IND; WHSG, Monroe, IND;
WVEU, Atlanta, IND. 1996 Factbook, p. A-1.

141991-1992 Television ADI Market Guide.
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systems.'” Five commercial broadcast systems currently have must carry rights in the

county.'s

Sanilac County falls within the Detroit DMA." Without transition relief, must-carry

4. Hardy County, West Virginia.

Hardy County borders the Virginia state line in northeastern West Virginia. Arbitron
classified the county in the Harrisonburg ADL." Systems serving Hardy County include two

small cable systems.” One commercial broadcast station currently has must-carry rights on

the systems.”!

151996 Atlas, p. 461-462.

%These stations include: WNEM, Bay City, NBC; WIRT, Flint, ABC; WEYI, Saginaw,
CBS; WAQP, Saginaw, IND; WSMH, Flint, Fox. 1991-1992 Television ADI Market Guide.

"Neilson Designated Market Areas 1996-97.

BThese stations include: WBSX, Ann Arbor, IND; WDIV, Detroit, NBC; WW]J, Detroit,
CBS; WIBK, Detroit, Fox; WKBD, Detroit, IND; WXON, Detroit, IND; WXYZ, Detroit,
ABC; WADL, Mount Clemens, IND. 1996 Factbook, p. A-1.

191991-1992 Television ADI Market Guide.

201996 Atlas, p. 598.

2'WHSV, Harrisonburg, ABC. 1992-1992 Television ADI Market Guide.
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Hardy County falls within the Washington D.C. DMA.”? Without transition relief,
must- 1 I in 1 ms servin d n N _commerci

T ign lel market redefinition,”

C. Without transition relief, small operators serving these areas will face intense
disruptions of operations.

These examples demonstrate the disruptive impact of the shift to DMAs for these small
systems. Current rules will require small operators to analyze for validity a new wave of must-
carry demands, acquire headend equipment, reshuffle channel line ups and drop desired
programming. These burdens and costs are compounded for many small systems that straddle
DMA borders because the systems serve counties in more than one DMA. Absent transition
relief, many small systems will face similar administrative burdens and high per subscriber
compliance costs.

D. The shift to DMAs will adversely impact many small systems nationwide.

National statistics show that these consequences reach far beyond the above examples.
While a large percentage of cable subscribers (78 %) are served by larger systems, those systems
only account for 10.5% of the country’s 11,160 cable systems.?* Cable systems serving 15,000

or fewer subscribers number about 7400 or 66% of all cable systems.”® The Commission has

2Neilsen Designated Market Areas 1996-97.

BThese stations include: WRC, Washington, NBC; WTTG, Washington, Fox; WJILA,
Washington, ABC; WUSA, Washington, CBS; WTMW, Arlington, IND; WDCA, Washington,
IND; WBCD, Washington, IND; WVVI, Manassas, IND; WHAG, Hagarstown, NBC; WJAL,
Hagarstown, IND. 1996 Factbook, p. A-1.

ATelevision and Cable Factbook, Warren Publishing Co., 1994, p. I-69.
Small System Order at {1 27-34.



recognized that these small systems typically serve less densely populated areas isolated from
major television” markets.”® As shown above, such systems often serve the fringe areas of
television markets where the most significant impacts of redefinition will occur. The
Commission has also observed that the shift to DMAs will affect over 120 markets.”
Hundreds of small cable operators will face wholesale changes in must-carry obligations.
Consequently, most of the burdens associated with market redefinition would fall on these small

systems and their subscribers.

E. Absent transition relief, the shift to DMAs will impose substantially higher
per subscriber cost on small systems.

Changes in must-carry obligations result in specific, quantifiable costs for a cable
operator. SCBA provides the following estimate of the costs of change in must-carry obligations
of only one channel due to a change in market definitions.

1. Must-carry identification costs.

Due to limited staffing, SCBA members and other small operators often must retain
professional assistance to identify potential must-carry stations and assess the validity of must-
carry demands. Because many SCBA members and other small operators have discovered
broadcasters who erroneously assert must-carry rights, this is an essential effort to protect scarce
channel capacity. These costs are incurred for each television market in which a small operator

has systems.”® Many must-carry demands also require an analysis of copyright liability and

%14, at §27.
Y'Market Definition Order, { 18.

%Many small operators have one system on the edge of one television market and the second
in an adjacent television market.



the resultant negotiations concerning indemnification.”” Depending on the complexity of the
issues involved, a small operator may incur $250 to $1500 in professional fees relating to a
single must-carry demand.

2. Signal measurement costs.

The small systems impacted by the change to DMAs serve counties on market fringes.
Consequently, signal strength will become a factor in determining must-carry status of a
commercial broadcast signal from the new market.*® The Commission has placed the burden
of testing signal strength on the cable operator.” Operators must devote significant time and
resources toward signal measurement and resolving signal strength issues with broadcasters.
Few small systems have the internal technical and personnel resources to conduct signal strength
testing. Consequently, many small systems must retain telecommunications professionals who
possess the required expertise and equipment for proper signal strength testing. Depending on

travel required to a small system’s often rural headends, fees for signal measurements range

between $1,200 and $1,500.
3. Headend equipment costs.

A broadcaster is only responsible for the costs of delivering a good quality signal to the

principal headend.”> The equipment requirements do not stop there. A cable operator must

247 CFR § 76.55(c)(2).
347 CFR § 76.55(c)(3).

3\ Implemenzation of the Cable Television Consumer Protection and Competition Act of 1992,
Broadcast Signal Carriage Issues, Memorandum Opinion and Order, MM Docket No. 92-259,
FCC 94-251 (released November 4, 1994) at 4§ 58-61.

76 CFR § 76.55(c)(3).



install a signal processor for each off-air signal. A change in signal carriage requirements
necessitates the purchase of a new signal processor for each additional signal. A good quality
signal processor, for example, a Scientific Atlantic Model 6150, currently sells for about $2000.

4. Subscriber notices and channel card revisions.

Subscribers notices and channel card revisions also add significant costs. Per subscriber
costs for mailed notices®® and updated channel cards are especially high for smaller systems.
For a system with about 2000 subscribers, costs for printing and mailing programming change
notices and channel cards will total about $1650, or $0.83 per subscriber. Multiple changes in
signals qualifying for must-carry status will usually result in several separate notices and channel

card updates as different stations fulfill signal strength and other must-carry requirements at

different times.

S. Subscriber confusion and frustration.

A final administrative burden and cost warrants Commission consideration - subscriber
confusion and frustration. Undesired channel line up changes, shuffling of programming
location and schedules and the deletion of favorite programming consistently cause intense
subscriber confusion and frustration. Most small operators can not afford a staff of customer
service representatives to manage the surge in questions and complaints. If often falls on the
cable operator, his or her family, or a single multi-purpose employee to answer the telephones

and explain, for example, why Jeopardy is no longer on channel six at 5:00 p.m. For many

BDespite the change to subscriber notice requirements in Section 301(g) of the 1996
Telecommunications Act, many small operators continue to use mailed notices to announce
programming changes. Particularly in cases involving deletion of programming and channel line
up shuffling, explanatory letters are essential to address subscriber confusion and irritation.

9



cable customers in the small communities served by small cable, consistency of programming

6. Cost summary.
Based on the above cost estimates supplied by SCBA members, a change in market

definition that results in the addition a single must-carry signal imposes the following

quantifiable costs on a small operator:

New signal processor: $2,000

Signal measurement: $1,200-1,500

Professional fees: $250-1,500

Subscriber notices

and channel cards: $1,650

Total $5,100-6,650 + subscriber confusion and frustration

For a 2 riber hi n I riber f for
addition of a single must. As indicated above, many small operators face multiple changes. A

change of eight channels, such as for a Sanilac County, Michigan system, could increase the
costs to over $50,000 or over $25 per subscriber. If only 200 of the over 7,000 small systems

in the county must pay these costs, aggr mall cable compli rdens coul il
exceed $10 million in 1999.

These regulatory compliance costs could not come at a worse time for many small
systems. Many SCBA members and other small operators are in the midst of costly plans for

system and service upgrades that require high per subscriber investment. Increased capacity and
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service offerings will be essential for small cable enhance the quantity and quality of service to
rural America and to compete with DBS, MMDS and others. The Commission has already
recognized that small systems typically have unique and higher operating and per subscriber
capital cost structures.* The costs of wholesale changes in must-carry obligations will further
drain scarce resources from small cable’s efforts to serve the cable and telecommunications
needs of its customers.

F. Proposed small cable transition rules.

The Commission has sought specific suggestions to assist in the transition process.®
Concerning small cable systems, the Commission seeks comments on special provisions to
minimize disruptions during the switch to DMAs.*® The specific information in these
Comments reflects the more general observations concerning administrative burdens and costs
in the Market Definition Order.”’ The Commission can ameliorate these disparate burdens on
small cable by adopting either or both of the transition rules proposed below.

SCBA proposes two sets of transition rules for small cable: (1) an opt out rule; and (2)
rules to protect existing programming and to shift certain must-carry costs.

1. Opt out rules.

The first means of transition relief would permit qualifying small operators to opt out of

the change in market definitions for the 1999 election period. Upon receipt of a must-carry

Small System Order at 4 55-56.

3Further Notice at {{ 49-50.

%1d at 11 50 and 58.

SMarket Definition Order at 19 31, 32, 35, 40, 43.
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request from a station that has attained must-carry status solely due to the shift to DMAs, the
cable operator could respond in writing with a statement that: (1) it qualifies as a small operator;
and (2) it is opting out of the market redefinition for the 1999 election period. The small
operator would be bound by its election throughout the market or markets served by the cable
system in question. A small operator could not elect to opt out for one station and then
acknowledge must-carry rights for another station located in the same DMA.

The opt out rule would permit small operators an additional three years to invest in
system and service upgrades without the substantial burdens and costs of wholesale changes in
must-carry obligations. The opt out election would bind the system until the 2002 election
period, after which DMA market designations would prevail.

Existing must-carry complaint procedures would apply to disputes over a smali operator’s
election to opt out.

If the system were acquired by a non-qualifying company, the acquiror could maintain
the election or restructure carriage obligations as defined by DMAs. Similarly, if the small
system became integrated with another system subject to DMA-based must-carry obligations, the
operator could restructure its signal carriage obligations accordingly.

2. Protection of existing programming and cost indemnification.

As an alternative, the Commission could consider transitional rules that address two
critical concerns of small cable - protection of existing programming and high per subscriber

compliance costs. These rules could stand alone or as an alternative to the opt out rules.
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a. Protection of existing programming.

Transitional rules should protect existing programming line ups and channel-locked small
systems. A qualifying small cable operator could decline carriage of a commercial broadcast
station that has attained must-carry status solely due to the shift to DMAs when such carriage
would require deletion or repositioning of existing programming. This rule would protect
subscribers of channel-locked small systems from losing desirable programming. This rule

would also limit costly and confusing channel shuffling resulting from channel positioning

demands. In short, if a

To balance the interests of broadcast stations, these rules could provide that if a small
cable system avoided must-carry due to lack of channel capacity, the broadcast stations could
be entitled to carriage as capacity became available due to system upgrades or deletion of other

signals.

Existing must-carry complaint procedures could serve to resolve any disputes.

b. Cost indemnification.

Transition rules should allow qualified small cable operators to require commitments for
reimbursement for certain costs related to carriage of DMA-based must-carry signals. In
addition to copyright indemnification, stations gaining must-carry rights solely due to the shift

to DMAs should be required to reimburse a qualified small cable operator for all reasonable

costs related to the following:
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(1)  headend equipment and facilities required to carry the signal;
(2)  signal quality measurement; and
(3)  subscriber notification and channel card changes.
Existing must-carry complaint procedures could serve to resolve any disputes. The
Commission could reexamine these rules before the October 2002 election period.
This cost shifting would place more fairly place the disparate burdens and costs of must-
carry compliance on the entities that most directly benefits from must-carry - the commercial

broadcasters.

T r_mark oM.

3. Eligible systems

The system and company size standards established in the Small System Order should also
qualify a system for transitional relief for market definition changes.® The Commission
articulated the appropriateness of this standard in the Small System Order.®® The Commission’s
rationale for allowing such systems relief from the burdens and costs of certain rate regulations
also applies to this rulemaking.

The change in market definition standards will impose disproportionate administrative
burdens and costs on small cable systems. By providing transition relief to small cable systems
as defined in the Small System Order, the Commission will grant substantial relief to a large

number of small systems while impacting a relatively small portion of the aggregate population

%Small System Order at 1§ 25-28.
1d. at 9 14, 26-36.
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